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Introduction 
 
•The proceedings of this case have been quite long since it requires 
expert opinion considering the nature of environmental cases. 
 
•If only a de charge witnesses and experts were questioned during 
investigation, the defendants would not have reached trial in this 
court. 
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Introduction continued-1 
 
•Proven Legal Facts: 
  
 (1) PTNMR’s submarine tailings placement (“STP”) was 
allowed (permitted) by the government as attested to by, among 
others, the Former Minister of Environment Dr. Sony Keraf (vide, 
transcript p. 469) and Dr. Nabiel Makarim (vide, transcript p. 
1569), Prof. Safri Nugraha S.p., LL.M Ph.D (vide, transcript p. 
1469), witness Ir. David Sompie (vide, transcript p. 961);  
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Introduction continued-2 
 
(2) tailings are not B3 based on the following articles of evidence: 
 
 2.1 TCLP test conducted by, among others,  North Sulawesi 
Provincial Government examination at the Sarpedal Laboratory, 
ALS Laboratory and examination by PTNMR. (vide, documentary 
evidence, codes  T.I-37, T.I-38, T.I-39, T.I-40a. T.I-40b) 
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Introduction continued-3 
 

2.2 Expert depositions: witnesses [sic, experts?] Ir. James 
Paulus (vide transcript p. 1339), Ir. Washington Tambunan (vide 
transcript p. 1230), Ir. David Sompie (vide transcript p. 954)  
 

2.3 Witnesses from the Public Prosecutor Team Ir. Dibyo 
Kuntjoro (vide transcript p. 539) and Siegfried Lesiasel (vide 
transcript p. 375).;  
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Introduction continued-4 
 
(3) The ERA study, even though it was not a new legal 
requirement, nevertheless it was carried out by Defendant I, as 
evidenced by: 
 
 3.1 Witness and Expert Testimonies of: Dr. Nabiel Makarim 
(vide transcript page 1569), witness Ir David Sompie ( vide 
transcript page 950), witness Dr Sony Keraf (vide transcript page 
465) and witness dra Masnellyarti Hilman (vide transcript page 
528)  
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Introduction continued-5 
 

3.2 PTNMR Letter No. 002A-I/NMR/kw/2001 dated 11 
January 2001 to the Minister of Environment / Head of Bapedal 
regarding the submission of ERA study results (vide, evidence T.1-
86a);  
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Introduction continued-6 
 
(4) PTNMR tailings were placed below the thermocline layer as 
attested to by among other: 
 
 4.1 Expert Dr. Andoyo [sic, Andojo] Wurjanto (vide, transcript 
p. 1303),  
 
 4.2 Documentary evidence in the form of studies published by 
international research institutions (i) Rescan, with evidence codes 
T.1-53, T.1-54, T.1-55, T.1-57; (ii) Marine Resources Consultant 
T.1-56. 
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Introduction continued-7 
 
(5) Buyat Bay seawater samples did not exceed environmental 
quality standard limits, as evidenced by the following testimonies: 
 
 5.1 witness Sri Bimo Andi Putranto [sic, Putro] (vide, transcript 
p. 1643)  
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Introduction continued-8 
 
 5.2 Documentary evidence in the form of statements by (i) 
Department of Mining and Energy, code T.1-42; (ii) Results of the  
International Smeinar, code T.1-61; (iii) Various research reports 
published by the Ministry of Environment, with documentary 
evidence code T.1-14a, b and C;  
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Introduction continued-9 
 
(6) PTNMR tailings did not lower the quality of Buyat Bay 
seawater, as attested to by witnesses James Paulus (vide transcript 
page 1339), Ir. David Sompie (vide transcript page 945) and Sri 
Bimo Andi Putranto [sic, Putro] (vide transcript page 1643);  
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Introduction continued-10  
 
(7) sludge from the sediment pond did not lower the quality of 
Buyat River water, as attested to by: 
 
 7.1 Expert Dr. Rudi Sayoga Gautama (vide, transcript p. 1483) 
and; 
  
 7.2 Documentary evidence published by LPPM ITB, with 
documentary evidence code T.1-90 and the Technical Review 
Paper on the Ministry of Environment Report, with documentary 
evidence code T.1-59;  
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Introduction continued-11 
  
(8) Marine biota samples from Buyat Bay are not contaminated by 
mercury (Hg) and arsenic (As), as explained by: 
 
 8.1 Ahli Dr. Inneke Rumengan (vide transcript page 1375), 
L.T.X. Lalamentik (vide transcript page 1289), and documentary 
evidence consisting of research reports from Ir. L.T.X Lalamentik 
(vide, evidence T.1-29a-n)  
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Introduction continued-12 
 
 8.2 And documentary evidence, photographs of tailing 
placement in Buyat Bay illustrating the marine biota during the 
placement of tailings disposal pipe (vide, evidence T.1-21 and T.1-
22) as well as other research reports (vide, evidence T.1.-19, T.1-
28 and T.1-1) 
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Introduction continued-13 
 
(9) It is not true that residents of Dusun Buyat have been 
contaminated by mercury (Hg) and arsenic (As) and [that they 
come] from NMR tailings;  
 
 9.1 As attested to by Witness and Ahli dr. Sandra Rotty, dr. Joy 
Rattu, and Prof. Dr. dr. Winsy Warrouw, as well as Public 
Prosecutor witness dr. Jane Pangemanan 
  
 9.2 As explained also in the documentary evidence in the form 
of research reports from UNIMA, �code T.1-1, letter of police 
report retraction by dr. Jane Pangemanan ... 
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Introduction continued-14 
 
... Pangemanan, code T.1-2; Copy of settlement between PTNMR 
with dr. Jane Pangemanan,  documentary evidence code T.1-4; 
Settlement act between Rasit Rahmat & co. and PTNMR,  code 
T.1-5; Photographs of the signing of settlement act, documentary 
evidence code T.1-6; Draft of settlement agreement between  
PTNMR and Rasit Rahmat, Juhria Ratunbahe,  code T.1-7; 
Statement by the provincial government, code T.1-10; Results of 
the International Seminar at Sam Ratulangi University, code T.1-
61; Letter of the Head of PUSKESMAS, code T.1-62; and 
Response of  PUSKESMAS Ratatotok, documentary evidence 
code T.1-63. 
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PROPER Rating Mercury and Arsenic 
Concentrations in Tailings 

Data RKL/RPL Periode:
1Januari 2002 s.d. 31 September 2004

Data RKL/RPL Periode:
1Januari 2002 s.d. 31 September 2004
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Buyat Bay is Neither Polluted nor Damaged 
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Fishermen Catch Fish and 
Earn  Rp. 40.000 per day 
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B. Facts: Descriptive & Prescriptive 
 
• Descriptive Facts are all information from evidence items in 

this pledoi presented as a  transcript and is an attachment I to the 
pledoi. Prescriptive Facts are valid information so they can be 
accepted as legal facts. In the  transcript these legal facts are 
called extract of testimony. 

 
• All forms of evidence submitted in court: 9 witnesses, 5 experts, 

13 witness and experts, 109 pieces of documentary evidence. 
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Facts, continued: Descriptive & Prescriptive 1 
 
• Legal facts in court: First Legal Fact, it has been proven that 

PTNMR has made all necessary efforts to ensure the preservation 
of the functions of the environment as well as to manage waste 
produced from the activity and/or activity (detoxification) as 
required with the latest technology in order to prevent destruction 
and pollution of the environment in Buyat Bay. PTNMR 
conducted its activities based on a Contract of Work, has 
AMDAL documents, i.e. ANDAL and RKL/RPL that were 
approved by  the government. Based on the ANDAL document 
... 
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Facts, continued: Descriptive & Prescriptive-2 
 

... PTNMR has also obtained various permits required, i.e., 
beginning from the pre-operational satge (feasibility study), 
exploration stage, exploitation stage, production stage until mine 
closure stage. Once again, all those activities had a permit. 

 
• In addition, PTNMR has reported all its activities in the 

RKL/RPL (vide evidence T.1-100) every quarter and examined 
by the mining inspector once every six months and the 
monitoring is recorded in the mining book. PTNMR has never 
received any reprimands ... 
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Facts, continued: Descriptive & Prescriptive-3 
 
 ... for example, due to violation of quality standards after 
RKL/RPL was submitted and recorded in the mining book; even 
the  documentary evidence used by the Public Prosecutor Team as 
the basis to state that there was a reprimand of PTNMR, the writer 
[of the document] himself, Ir. Isa Karmisa Adiputra, stated that his 
letter was a recommendation and not a reprimand.  
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Facts, continued: Descriptive & Prescriptive-4 
 
• Second Legal Fact, it has been proven that PTNMR, in addition 

to having all the required permits to conduct every activity, also 
has a permit to store and process B3 [material]. Specifically for 
submarine tailings placement (“STP”), the context was a change 
in the Environmental Management Law, from Law No.4 of 1982 
to Law No. 23 of 1997, where this new Environmental 
Management Law regulates about the permit for waste disposal 
into the sea, but with a transition provision of 5 years to adjust 
with the new Environmental Management Law.  
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Facts, continued: Descriptive & Prescriptive-5 
 
 So the Environmental Management Law went into effect in 
2002. Even though there was time to adjust until 2002, PTNMR 
has submitted an application in 2000 to adjust to the new permit 
according to what is required pursuant to the new Environmental 
Management Law, that is the permit to place tailings in Buyat Bay. 
So it was earlier that required, and KLH approved it with the letter 
from Dr. Sony Keraf. 
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Facts, continued: Descriptive & Prescriptive-6 
 
• Third Legal Fact, it has been proven that tailings are not 

categorized as B3 waste based on TCLP testing pursuant to 
provisions of article 7 ayat (2) Gov’t Regulation No. 85 of 1999.  
PTNMR tailings are not B3 waste based on the following:  

 
 (i) PTNMR has conducted its own testing in  1997 until 1999 
and the result was that tailings are not B3 (vide, documentary 
evidence T.I-37, T.I-38, T.I-39, T.I-40a. T.I-40b); 
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Facts, continued: Descriptive & Prescriptive-7 
 
 (ii) TCLP testing conducted by North Sulawesi Provincial 
Government in 1999. The results were similar, that tailings are not 
B3 waste; 
 
 (iii) Minister of Environment has given the approval to place 
tailings in Buyat Bay, which means that tailings are not B3, becaue 
B3 can never be [allowed] to be disposed into the sea (vide, 
documentary evidence T.I-, T.I-35, T.I-36); 
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Facts, continued: Descriptive & Prescriptive-8 
 
 (iv) In 2004 the North Sulawesi Provincial Government  has 
confirmed again that  the condition of Buyat Bay waters in 2004, 
based on analysis of fish samples and the sediment, the metal 
contents were still below the [quality standard] limits. So it can be 
concluded that tailings are not B3. 
 
 (v) Witnesses Ir. James Paulus, Ir. David Sompie and witnesses 
from the Public Prosecutor Team Ir. Dibyo Kuntjoro and Siegfried 
Lesiasel in the public hearing of the court stated that tailings are 
not B3. 
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Facts, continued: Descriptive & Prescriptive-9 
 

TCLP Analysis of Tailings
Arsenic (mg/L)
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Facts, continued: Descriptive & Prescriptive-10 
 

TCLP Analysis of Tailings
Mercury (mg/L)

Standard (PP18-1994)
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Facts, continued: Descriptive & Prescriptive-11 
 
•Fourth Legal Facts, it has been proven that the ERA study is not a 
new legal requirrement, and this new ERA study is still even being 
designed in the KLH office. ERA study is a practice done in North 
America and became known in Indonesia through papers read by 
KLH staff. Even so, PTNMR’s [ERA study], with the help of 
environmental consultants, has been approved by the government 
as having met, submitted and conducted the ERA study within the 
time requested by KLH; 
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Facts, continued: Descriptive & Prescriptive-12 
 
 Witnesses, among others Prof. Dr. Daud Silalahi, Prof. Dr. 
Safri Nugraha, Dr. Nabiel Makarim, or even Public Prosecutor’s 
own witnesses, that is, Dr. Sonny Keraf and Ir. Isa Karmisa 
Adiputra, have confirmed this fact.  
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Facts, continued: Descriptive & Prescriptive-13 
 

Mapping of ERA Process 
 

39

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec

13/1/00
Pertemuan

dengan Menteri
Lingkungan

Hidup
re Izin

NMR-NNT

1/2/00
Surat NMR 
memohon
informasi
mengenai
bagaimana

mengajukan
permohonan izin

MARET 00
Laporan Pemda

SULUT
Menyatakan

Tailing
Bukan

B-3

7/3/00
Presentasi di KLH 

mengenai
kegiatan operasi

29-30/3/00
PERTEMUAN TIM 

KERJA 
re IZIN

11/4/ 00
KESIMPULAN TIM 

KERJA

12-14 4/ 00
GARIS BESAR 

TIM KERJA ERA -
KLH

7/7/00
GARIS BESAR ERA

11/7/00
IZIN 

DIKELUARKAN

17/4/00
PERMOHONAN 

IZIN

11/1/01
ERA

DISERAHKAN

28

 pg-43 

Facts, continued: Descriptive & Prescriptive-14 
 
•Fifth Legal Fact, it has been proven that thermocline [layer] wasw 
found in Buyat Bay. The thermocline itself is a differnece in sea 
temperature with depth [sic]. Based on empirical data and monthly 
monitoring data submitted by PTNMR in their RKL/RPL (vide 
evidence T.1-100), or other international institutions, such as 
Rescan (vide evidence T.1-49, T.1-50, T.1-51, T.1-52, T.1-53, T.1-
54), expert from ITB, Dr. Andoyo [Andojo] Wuryanto have proven 
that there is thermocline in Buyat Bay. 
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Facts, continued: Descriptive & Prescriptive-15 
 
 Additionally, it was also proven that tailings were placed below 
the thermocline layer, because, among others, the sea water looks 
clear from the surface and second of all, no mixed tailings were 
found in the coral reefs. If tailings were mixed, then the coral reefs 
would die and it would be measured as solids in the water column. 
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Facts, continued: Descriptive & Prescriptive-16 
Illustration of where the Thermocline is Found in Buyat Bay 
by Dr. Andoyo Wuryanto, from ITB 
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Facts, continued: Descriptive & Prescriptive-17 
 
• Sixth Legal Fact, it has been proven that samples of Buyat Bay 

seawater has never exceeded the quality standards limits 
pursuant to Addendum III to the Decree of the Minister of 
Environment No. 51/2004. But, in addition, this Ministerial 
Decree cannot be applied retroactively to RKL/RPLs from 1997 
to 2001 as the legal bases to state that there has been an act of 
crime as elaborated in the Requisitor. 

 
• When the Ministerial Decree No. II/MENLH/1988 is applied 

voluntarily to this case to measure RKL/RPL reports in 1997 
until 2001, the results, taking  the monthly average ... 
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Facts, continued: Descriptive & Prescriptive-18 
 
 ... Buyat Bay seawater samples do not exceed the quality 
standards limits as prescribed in the Ministerial Decree. 
Furthermore, the results of studies by a number of renowned 
independent institutions, such as CSIRO (vide evidence T.1-13a & 
T.1-13b), WHO (vide evidence T.1-68) or studies by government-
formed teams, such as the North Sulawesi Independent Team (vide 
evidence T.1-33a) and Ministry of Environment 2004 (vide 
evidence T.1-13a) have also confirmed this and the results of ALS 
laboratories analysis on the split samples taken by the National 
Police Investigator. 
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Facts, continued: Descriptive & Prescriptive-19 
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Facts, continued: Descriptive & Prescriptive-20 
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KisaranKisaran Baku Baku MutuMutu Normal Normal 

0

5

10

15

20

25

30

35

40

45

50

K
on

se
nt

ra
si

A
rs

en
(µ

g/
L)

Monitoring PTNMR (1996-2004) 
Lab: Laboratorium ALS  - Bogor

Penelitian Kementerian Lingkungan Hidup
(Nopember 2003) Lab: SARPEDAL

Tim Independen PEMDA SULUT (Agustus 2004) 
Lab: Laboratorium ALS, Bogor

Penelitian CSIRO (Agustus 2004) 
Lab: CSIRO Australia 

Tim Terpadu Pemerintah, (Ags/Sept 2004)

Polisi (Juli 2004) Lab: Laboratorium Forensik POLRI 

Sampel Replikasi Polisi diambil oleh PTNMR (Juli 2004)
Lab: Laboratorium ALS, Bogor

Baku Mutu untuk Tambang , 50 µg/L

Baku Mutu Taman Laut , 10 µg/L

Baku Mutu Air Laut Th , 12 µg/L

Lab: SARPEDAL

 pg-50 

Facts, continued: Descriptive & Prescriptive-21 
 
• Seventh Legal Fact, it has been proven that  it is untrue that 

PTNMR tailings lowered the quality of Buyat Bay seawater, 
since the quality of Buyat Bay seawater was still below the 
quality standard limits as evidenced by, among others, results 
of ALS laboratory examinations of additional samples taken 
that were refused by the Public Prosecutor Team. The same 
results were also obtained from a number of renowned 
international institutions, such as WHO/Institute of Minamata 
Disease (vide evidence T.1-68), and Lorax (vide evidence T.1-
59) ... 
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Facts, continued: Descriptive & Prescriptive-22 
 
 ... or government-formed teams, such as the North Sulawesi 
Independent Team (vide evidence T.1-33a) and Ministry of 
Environment (vide evidence T.1-13a). It was even proven in court 
too that PROPER method from KLH is applied to PTNMR using 
data from RKL/RPL reports of the last three years, then PTNMR 
would be in the Green category, which means [that PTNMR] “has 
carried out environmental management efforts and obtained better 
results than what is prescribed in the law.”
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Facts, continued: Descriptive & Prescriptive-23 
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Facts, continued: Descriptive & Prescriptive-24 
 
• Eighth [Legal Fact], it has been proven that it is not true that 

the sludge from sediment pond has lowered the quality of 
Buyat River water. Based on the results of study by Expert and 
Witness Dr. Rudi Sayoga from ITB and results of resampling 
by Expert and Witness Sri Bimo Andi from ALS. In addition it 
has been proven that the groundwater flow from PTNMR is not 
connected to Buyat River and there is not water from PTNMR 
flowing into the river. In addition, the sediment pond does not 
have anything to do with the mining production activity or 
mechanism of  PTNMR. The sediment pond is provided to 
fulfil the requirement of  ESDM ministry [sic, department] that 
must ... 
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Facts, continued: Descriptive & Prescriptive-25 
 
 ... be made available by a mining company for environmental 
interests. The function of the sediment pond is to collect the mud 
and material eroded by the water flow, including rain water and 
natural runoff crossing the mine site before that water reaches 
Buyat River. 
 With the sediment pond the mud and material carried will be 
first settled in the reservoir so that Buyat River water will not turn 
murky by the natural flow of water going through the mine and 
then polluting the environment. 
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Facts, continued: Descriptive & Prescriptive-26 
Illustration of ALS, LPPM ITB-UGM, KLH Research Results 
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Facts, continued: Descriptive & Prescriptive-27 
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Facts, continued: Descriptive & Prescriptive-28 
 
• Ninth Legal Fact, it has been proven that it is not true that 

marine biota samples from Buuyat Bay have been polluted by 
mercury (Hg) and  arsenic (As) as [confirmed] by the results of 
CSIRO study (vide, evidence T.1-13a & 13b), Institute of 
Minamata Disease (vide evidence T.1-68), the 14 October 2004 
Report of the Ministry of Environment (vide evidence T.1-
14a), which has also been confirmed by Prosecution witness 
Rachmansyah as well as NMR witnesses Dr. Inneke 
Rumengan, Dr. Keith Bentley, and Ir. Lalamentik.  
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Facts, continued: Descriptive & Prescriptive-29 
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Facts, continued: Descriptive & Prescriptive-30 
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Facts, continued: Descriptive & Prescriptive-31 
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Facts, continued: Descriptive & Prescriptive-32 
 
• Tenth Legal Fact, it has been proven that the residents of 

Dusun Buyat are not contaminated by mercury (Hg) and 
arsenic (As), as shown by  the results of ALS laboratory ( vide 
evidence T.1-37, T.1-38, and T.1-39), KLH (vide evidence T.1-
35 and T.1-36), Polri, CSIRO (vide evidence T.1-13a&b), 
WHO/Institute of Minamata Desease (vide evidence T.1-68) in 
cooperation with the Department of Healht of RI, UNSRAT, 
and Puskesmas Ratatotok, and dr. Sandra Rotty, the Head of 
Puskesmas Ratatotok.  
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Facts, continued: Descriptive & Prescriptive-33 
 
 Testimony of witnesses and experts who  conducted studies 
directly, Prof. Dr. dr. Winsy Warrow [sic, Warouw] and dr. Joy 
Rattu, Ph.D, even a number of residents, i.e., Dahlan Ibrahim, 
Jantje Aring, Madjid Andaria, and Salam Ani, who were also 
witnesses in this court, who also stated the same.  
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C. Legal Analysis: How the Legal Facts fit with the Elements of 
Crime 
 
• Environmental Law: an Environmental case is a “dispute” and 

not an act of crime [sic, not a criminal case]. As such, in the 
Environmental Management Law, criminal [provisions] only 
[serve] as ultimum remedium. A dispute is settled following 
the subsidiarity principle, meaning, when an administrative 
measure has been concluded (effective) then the criminal 
process will be in violation of the Environmental Management 
Law. 
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Legal Analysis continued-1 
 
• Goodwill Agreement has been signed [by] the government and 

PTNMR, Defendant I. [They have] agreed to conduct 
monitoring in Buyat Bay for ten years into the future with the 
help of a panel of experts, to see if there is pollution in Buyat 
Bay. Thereby, this criminal proceeding is in violation the 
Environmental Management Law. 
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Legal Analysis continued-2 
 
• Elements of crime of article 41 (1) of UUPLH being charged 

consist of, (i) any person, (ii) who in contravention of the law, 
(iii) commits an act, (iv) causing pollution and or destruction of 
the environment. 

 
• The legal analysis of how the proven legal facts fit with the 

four elements of crime charged according to the law of 
evidence must not always start with number 1, but can be 
started from number 4. This means that the Legal Analysis can 
be started by addressing the question of whether there is 
pollution and or ... 
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Legal Analysis continued-3 
 
 ... Destruction of the environment in Buyat Bay by PTNMR 
and then continued with the next question, that is, by what means 
that act was committed so there is pollution and or destruction of 
the environment if the legal facts indeed exist. 
 
• Dr. Chairul Huda: a corporation can only be incriminated and 

held criminally liable as a participant in crime (delneming). 
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Legal Analysis continued-3 
Response to the Requisitor analysis  
 
• Public Prosecutor’s Requisitor pages 148, 153, 159, 167, 174, 

state that PTNMR has conducted tailings waste disposal with 
the volume of 3500 m3 per day. Therefore, tailings placement 
by PTNMR is still within the allowed limit pursuant to  the 
Letter from the Minister of Environment No. B-
1456/Bapedal/07/2000 (vide, evidence P-TT) dated 11 July 
2000, which is 5000 m3. 
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C. Legal Analysis continued (3) 
Response to the Requisitor analysis  
 
• Public Prosecutor's Requisitor on pages 148, 157, 160 stated that 

documentary evidence code P-15, i.e. letter from PTNMR: 
038/III/rn-ki/NMR/01 dated 16 April 2001 shows that PTNMR felt 
[it] did not yet have the permanent permit to conduct submarine 
tailings placement in Buyat Bay. Whereas actually this letter from 
PTNMR affirmed that the ERA study conducted by PTNMR was 
actually not intended to obtain a permanent permit but to [determine] 
the extent [sic] of quality standards to be established by the Minister 
of Environment. The letter from the Minister of Environment, Dr. 
Sonny Keraf, itself stated that: “Further provisions regarding the 
quality standards and tailings disposal will be established based on 
the results of ERA study.” 
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C. Legal Analysis continued (4) 
Response to the Requisitor analysis 
  
• Public Prosecutor's Requisitor on pages 148, 158 and 159 state 

that based on the article of Kompas daily on 24 December 
2004 PTNMR has disposed of 33 tons of mercury in 4.5 years. 
This news clipping has been submitted by the Public 
Prosecutor Team as  documentary evidence in the court session 
on 1 September 2006. This newsclipping does not meet the 
requirements of article 184 ayat (1) jo 187 KUHAP as valid 
documentary evidence, much less one that is submitted as a 
photocopy.  
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C. Legal Analysis continued (5) 
Response to the analysis in the Requisitor 
 
• Public Prosecutor's Requisitor on pages 150, 156 stated that 

according to witnesses Dr. Sonny Keraf [and] dra. Masnellyarti 
Hilman, PTNMR does not yet have the permit to conduct 
tailings placement in Buyat Bay pursuant to the provisions of 
article 20 (1) of the Environmental Management Law. Whereas 
in the court session on 27 January 2006 (vide transcript page 
192) witness Dr. Sonny Keraf stated that letter No B-1456 was 
a permit to conduct tailings placement in Buyat Bay.  
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C. Legal Analysis continued (6) 
Response to the Requisitor analysis  
 
• Public Prosecutor's Requisitor on pages 150, 156 stated that 

according to witnesses Dr. Sonny keraf, dra. Masnellyarti 
Hilman, and Ir. Isa Karmisa, the letter B-1456 was not a permit 
but a request from KLH to PTNMR, among others, to conduct 
the ERA study. This statement is mistaken because this 
information did not come from either Dr. Sonny Keraf, dra. 
Masnellyarti Hilman or Ir. Isa Karmisa but from Expert Asep 
Warlan Yusup (vide, transcript page 1692). Dr. Sony Keraf 
actually stated that PTNMR already had a permit to place 
tailings in the sea. 
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C. Legal Analysis continued (7) 
Response to the legal analysis [in the Requisitor] 
 
• Requsitor on pages 151, 157, quoting the testimony of witness Ir. Witoro Soelarno that as though 

there was a violation of RKL/RPL implementation was found by a Mining Inspector on 13 July 
2000. A quote from the mining book on 13 July 2000 is as follows: 

• To immediately make mine closure plans and submit it to the Director General of General Mining. 
• To remove the drums containing used oil from the workshop location of PT Petrosea to the storage 

facilty in the lay down area. 
• To continue reclamation and revegetation activity on the south dyke of the sediment pond I (main) 
• Performance of the tailings detoxification unit shall refer to the quality standards of tailings which 

has been established by the Letter of the Minister of Environment/Head of Bapedal No.: B-
1456/Bapedal/07/2000 dated 11 July 2000.  

• To conduct monitoring of the quality of gas emissions from the ore processing plant smokestack. 
The parameter to be monitored include mercury vapor, arsenic gas, SO2 and NH3. 

• The implementation of the orders in points 2, 3 and 4 shall be reported to the Chief Mining 
Inspector/Technical Director of General Mining in the RKL/RPL implementation report for quarter 
III of 2000. 

• Therefore, it is clear that in the mining book records dates 13 July 2000, there has never been a 
reprimand, much less a sanction. The Requisitor is mistaken and misleading in stating that there 
has been a reprimand.
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C. Legal Analysis continued (8). 
Response to the Requisitor analysis  

 
• Requisitor on  page 152, 163 and 170 stated that according to witness Ir. 

Sofyan Simangunsong, as though the detoxification process was not working 
as intended and that sometimes the concentration of heavy metals exceed the 
quality standards. Such an information is wrong because what the witness said 
was  that no equipment can work at 100%, therefore on a daily basis the 
concentration of heavy metals may exceed the quality standards. But that is 
not a problem as long as the monthly average does not exceed quality 
standards established (vide, transcript page 594).  

• In  this part the Public Prosecutor also quoted information from the Dossier of 
Investigation of Erdiansyah Tahir (evidence P-0000), and Public Prosecutor 
Team calls it documentary evidence. This is wrong. Besides the fact that it 
does not meet the requirements of article 184 (1) letter c jo article 187 
KUHAP, this letter was never submitted in court and is not included in the list 
of documentary evidence from the Public Prosecutor Team. 
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C. Legal Analysis continued (9). 
Response to the requisitor analysis  
 

• Requisitor on pages 152, 158, 166,173 by quoting the opinion of Expert Ir. 
Sulistyowati, M.M. who stated that PTNMR tailings contained B3 elements, 
therefore PTNMR is not allowed to dispose of its waste directly into the 
environment as provided by Gov’t Regulation No.18 of 1999 and Gov’t Regulation 
No. 19 of 1999. Based on this information, it seems as though tailings are B3 and 
PTNMR is disposing of it directly into the environment. 

• First of all, it needs to be noted that this witness did not say that tailings are B3, but 
that it contained B3 elements. Even here there is already an error. Because there are 
indeed metals in the tailings, but toxic or not, that would depend on the chemistry 
and the size [sic, amount]. According to the Gov’t Regulation, in order to determine 
one needs to perform a test called TCLP. Based on the testimony of witness from 
Public Prosecutor Team, Ir. Sofyan Simangunsong, in the hearing on 10 February 
2006, witness Ir. David Sompie (transcript page 196) in the hearing on 5 May 2006 
and Defendant II in the hearing on 1 September 2006, explaining that PTNMR 
tailings are not disposed of directly into the environment but processed first through 
a detoxification process. And PTNMR tailings placed in the sea are B3 based on that 
TCLP test.
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C. Legal Analysis continued (10). 
response to the requisitor analysis  

 
• Requisitor on pages 152, 158 quoting the opinion of Expert Dr.  Asep 

Warlan Yusup who stated that the letter from the former Minister of 
Environment Sonny Keraf No. B-1456/Bapedal/07/2000 is not a permit and 
according to provisions of State Administrative Law, when an application is 
not responded to in 4 months then the application can be considered as 
rejected. This opinion is [contrary to] the opinion of Public Prosecutor’s 
own wityness, Dr. Sonny Keraf, who is authorized to issue such a permit, 
who stated that the letter No. B-1456 was a permit. In addition, Expert Prof. 
Safri Nugraha, S.p. Ph.D, Ph.D in the court session on 30 June 2006 stated 
that the letter from  Dr. Sonny Keraf was a permit. Specifically in the field 
of  Environmental Law, according to the expert, when the government does 
not communicate a specific rejection then [this application] can be 
considered as approved. 
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Legal Analysis continued (11). 
Response to the Requisitor analysis  
 
• Requsitor pages 153, 166, 173 quoting the opinion of Expert Dr. Abdul 

Gani Illahude as the only Expert opinion stating that no thermocline is 
found in Buyat Bay. Such a one-sided statement goes against the principles 
of honest, impartial and objective trial. Moreover, considering that this 
Expert only based his opinion on the results of his study using interpolation 
method, which means that he never conducted studies in Buyat Bay 
directly, but only [drew] an analogy with Maluku Sea. Such an opinion is 
different than the testimony from Expert Dr. Andoyo Wuryanto from ITB, 
who detected the presence of thermocline in Buyat Bay directly 
(empirically). In addition, the results of AMDAL study as stipulated in the 
ANDAL document on page 6-26 stated that thermocline is detected at 
depths between 50 to 60 meters. 
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C. Legal Analysis continued (12). 
Response to Notice of Charges 
 
• Requisitor on page 156 stated that according to witnesses Dr. Sonny Keraf, 

dra. Masnellyarti Hilman, and Ir. Isa Karmisa PTNMR did not meet the 
requirement to obtain permanent permit for tailings placement in Buyat Bay 
because the ERA study did not meet the requirements of an ERA study. 
However, the Public Prosecutor Team failed to inform that the three 
witnesses were asked whether the Indonesian government has issued a legal 
basis for an ERA study, so that the requirements can be reviewed. The three 
witnesses admitted never seen any, and there is no law thus far regulating 
the specific requirements for an ERA study in the form of a law or 
regulation. Expert Prof. Dr. Daud Silalahi explained that currently a draft 
regarding ERA study is being worked on at the KLH. The fact is that ERA 
has been conducted with good will and on time. 
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C. Legal Analysis continued (13). 
Response to Notice of Charges 
 
• Requisitor on pages 154, 166, 174 quoting the opinion of Expert Dr. Abdul 

Ganie Illahude and Ir. Rahmansyah who said that Buyat Bay waters has a 
character of having rather big waves and as a result tailings can be mixed 
both horizontally and vertically, thus affecting marine biota organisms [sic] 
and humans through the food chain. In the hearing on 17 February 2006 
Ahli Dr. A. G. Illahude never talked about the food chain, but only about 
the presence of a thermocline layer. Expert Ir. Rahmansyah in the hearing 
on 24 February 2006 stated that having rather big waves, aquaculture 
cannot be done in Buyat Bay. He did not say anything about big waves 
causing the transfer of tailings through the food chain into humans. 
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C. Legal Analysis continued (14) 
Response to the Requisitor analysis  
 
• Requisitor on page 163 and 170 stated that the allocation of 

Buyat Bay was for marine biota. This statement is not based in 
any legal provision. Because according to provisions of Law 
No.24 of 1992 and Gov’t Regulation No.47 of 1997 regarding 
National Spatial Planning, to determine the allocation of a 
certain region on the national level, the implementation is 
coordinated by the relevant minister. While on the regional 
level, it is coordinated as established by the Governor or the 
District Administrator. Thus, the allocation of Buyat Bay must 
be based by a decree of the North Sulawesi Government or 
South Minahasa District Government, and not on an opinion. 
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C. Legal Analysis continued (15) 
Response to the Requisitor analysis 
 
•The Requisitor on page 171 stated that witness Sigit Reliantoro 
and Ir. Isa Karmisa Adiputra have issued a reprimand with regard 
to finding aresnic concentrations in the tailing of PTNMR which 
has exceeded the quality standards in 2001. This Requisitor aslso 
stated that Expert Munawardin has given the same opinion. This 
information is incorrect because they did not say so. Even the letter 
from Ir. Isa Karmisa did not contain any word ”reprimand”. 
Moreover, witness Sigit Reliantoro was only asked to evaluate the 
RKL/RPL from 1999 until 2001 by dra. Masnellyarti in 2004. 
Munawardin’s statement is irrelevant because he is not authorized 
to issue reprimands. 
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C. Legal Analysis continued (16). 
Response to Requisitor analysis 
 
•Requsitor on page 166 quoted information from  PTNMR 
AMDAL on page 6-35 which read: ”There are metals in the 
tailings in the concentration which need to be noted, that is, 
mercury, arsenic, antimony, that can accumulate in the body of 
certain marine organisms such as shells [molluscs].” But when t he 
sentence is read further in the AMDAL document on the same 
page, it says that Hg, As and Sb should not cause any concern in 
PTNMR’s mining activity. But this part was intentionally left out 
[by the Prosecutors] in order to mislead this court. 
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C. Legal Analysis continued (17) 
Response to the Requisitor analysis  
 
• Requisitor on page 166 quoted information from PTNMR’s 

AMDAL on page 6-39 that ”tailings accumulation will cause 
the majority of marine organisms with sufficient mobility to 
escape to be buried and killed. Fish and other organisms with 
higher mobility will escape from the accumulation zone but 
will not be able to survive in the competition with the native 
species of their refuge area. This impact will cause...” This 
quote was interrupted leaving a different impression. Whereas 
when it is read further, on page 6-42, that tailings accumulation 
will happen very slowly, that is, several millimeters per year, 
and benthic organisms can overcome this. This part was also 
intentionally left out in order to mislead this court.  
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Legal Analysis continued (18) 
Response to the Requisitor analysis  
 
• Requsitor on page 128 stated that one of the a de charge 

witnesses in court was Hardoyo Wiryanto. PTNMR never 
presented anyone with the name Hardoyo Wiryanto.  
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C. Legal Analysis continued (19). 
Response to the Requisitor analysis  
 
• The Indictment quoted by the Public Prosecutor in full in this 

Requisitor still included the quotation errors as taken from 
RKL/RPL. This means that the Requisitor continued to use the 
wrong data, that is, the ones with elevated metal concentrations 
from the actual values, in order to create the impression that 
PTNMR has committed wrongdoing. 
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C. Legal Analysis continued 
Conclusion 
 
• The ten legal facts that were proven convincingly and elaborated above are 

a response to the four elements of crime being charged, that is, that PTNMR 
has committed an act (“STP”) which has caused pollution and/or 
destruction of the environment in Buyat Bay. This has not been proven 
based on valid evidence and convincingly. Therefore, according to law of 
evidence, it has not been proven that there are Legal facts of the act as an 
act of crime charged. Therefore by itself, it is no longer relevant to elaborate 
the other elements, such as (1) any person, (2) who in contravention of the 
law, (3) intentionally, from article 41 (1) of UUPLH being charge as having 
been proven by the Public Prosecutor Team. It has been proven that Buyat 
Bay is not polluted and/or damaged. 
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D. Request   
 
• Since it has been proven that there are no legal facts of a criminal act of 

pollutionj and or destruction of  the environment which has caused harm on 
humans or the environment as an act and the wrongdoing of Defendant I in 
Buyat Bay, then there is no environmental crime that needs to be held liable 
for. 

• Therefore, pursuant to the provisions of article 191 (1) of KUHAP, that is “If 
from the examination in court the defendant’s wrongdoing of the act being 
charged against him is not proven legally and convincingly, then the defendant 
must be freed.” Or at least, as provided by article 191 (2), if the court is of the 
opinion that the act being charged to the defendsnt has been proven, but it is 
not an act of crime, then the defendant must be freed from all legal charges.” 

• Based on the above, then we kindly request (1) to state that Defendant I 
PTNMR has not been proven legally and convincingly of having committed the 
criminal act of “pollution and destruction of the environment,” (2) to free 
Defendant I PTNMR of all indictments and charges or at the very least free 
[the Defendant] from all legal charges, as well as (3) establish the right to 
compensation and rehabilitation as provided by the law. 


